From: Matthew_Szelag%EPA@aa.ad.epa.gov

Subject: UPLOAD C:\Users\MSzelag\Desktop\foia - everything from outlook\Fw Documents for SMS rule submittal to
EPA.msg

Date: Monday, December 07, 2015 2:18:09 PM

Attachments: Fw Documents for SMS rule submittal to EPA.msq

(See attached file: Fw Documents for SMS rule submittal to EPA.msg)


mailto:Matthew_Szelag%EPA@aa.ad.epa.gov

Fw: Documents for SMS rule submittal to EPA

		From

		Chung, Angela

		To

		Szelag, Matthew; Gable, Kelly

		Recipients

		Szelag.Matthew@epa.gov; Gable.Kelly@epa.gov



FYI, have our attorneys seen this? 

 

  _____  


From: Bradley, Dave (ECY)
Sent: Tuesday, April 02, 2013 4:47:18 PM
To: Chung, Angela; mgil461@ECY.WA.GOV
Cc: dbra461@ecy.wa.gov; Anderson, Ivy (ATG); Asher, Chance (ECY)
Subject: FW: Documents for SMS rule submittal to EPA



Melissa and Angela – 

 

Here are the other documents I mentioned in my earlier e-mail.

 

Dave

 

_____________________________________________
From: Anderson, Ivy (ATG) 
Sent: Tuesday, April 02, 2013 4:22 PM
To: Bradley, Dave (ECY)
Subject: Documents for SMS rule submittal to EPA

 

 

Hi Dave,

 

Here are the draft documents we had discussed submitting to EPA.

 

 

Ivy

 

Ivy Anderson

Assistant Attorney General

Office of the Attorney General

Ecology Division

(360) 586-4619

ivya@atg.wa.gov

 

Please save paper by printing only when necessary.
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[DATE]











[Name], Director


Office of Water and Watersheds


U.S. EPA Region 10


1200 6th Avenue, Suite 900


Seattle, WA  98101-3140





RE:	Sediment Management Standards





Dear [Name]:





The State of Washington, Department of Ecology (“Ecology”) has requested that I certify that Ecology’s recent amendment of the state’s Sediment Management Standards, Chapter 173-204 WAC, was duly adopted pursuant to state law.  As you are aware, 40 C.F.R. 131.6(e) requires such a certification from the State Attorney General or other appropriate legal authority.





Pursuant to 40 C.F.R. 131.6(e), I certify that Ecology’s amendment to the Sediment Management Standards adopted on or about [DATE], was duly adopted pursuant to state law.





Thank you for your attention to this matter.





Very truly yours,











Ivy Anderson


Assistant Attorney General


(360) 586-4619





[bookmark: _GoBack]







Explanation to Changes in Text of Rule.docx

 TYPOGRAPHIC EDITS AND CLARIFICATIONS 


Explanation to Changes in the text of the Sediment Management Standards rule, Parts I-IV (173-204 WAC) 








SUMMARY 





This page of the explanation includes an overview of the changes that are proposed in the main text of the Sediment Management Standards rule. Subsequent pages of this document lists each change separately, includes the revised language, then the reason for the change. 





1. The majority of the changes to Parts I – IV include one or more references to a section(s) of the rule where the numerical reference has changed. For example, references in other sections to definition numbers were updated. 


2. [bookmark: _GoBack]There are spelling or punctuation corrections and typographic errors such as removal of an extraneous word.


3. In a few cases, some language has been either added or removed for clarification purposes. For example, in the definition of amphipod (173-204-200(2)) there was the addition of Hyalella Azteca as an example because it is used for the freshwater standards. 


4. In some cases, words used in Part V (Sediment Cleanup Standards) will have a different definition than those in Parts I-IV and VI because Part V is promulgated under the Model Toxics Control Act (RCW 70.105D) and will be used for cleanup of hazardous waste and not for federal Clean Water Act purposes.  In those cases, a change was made to the definition in -200 to indicate that the definition would not apply to Part V.


5. Part V contains the majority of the amendments and has been adopted under the authority of the Model Toxics Control Act. Ecology intends for Part V to support decisions on the cleanup of contaminated sediment sites, including how sites are identified, investigated, cleaned up, and monitored under the authority of the Model Toxics Control Act.  Part V was amended to state that the entire part is not to be used for any federal Clean Water Act purposes.  As amended, Part V does not:  (1) define or revise the designated use of a waterbody or the water quality criterion; (2) establish water quality criteria or alter the level of protection afforded by water quality criteria; or (3) establish or alter antidegradation policies.  Part V does not preclude Ecology’s ability to apply or enforce water quality standards at a sediment cleanup site. Historically, Ecology has used Part V for some federal Clean Water Act purposes, including the use of Cleanup Screening Levels as a trigger for 303(d) listing decisions based on sediment contamination.  This was done under a state policy (Policy 1-11).  Ecology will no longer use Policy 1-11, and will have a revised policy and listing process that does not reference or make use of Part V of the SMS, completed the next marine sediment listing cycle.  Ecology does not consider Part V to be water quality standards and the Agency does not intend to use this part for Clean Water Act purposes. Therefore, Ecology is seeking EPA’s concurrence with that determination and asks EPA to rescind its 1991 approval under 40 CFR 131 for Part V.






 





			


WAC Section





			


Page


			


Adopted Language fro Parts I - IV:


Crossed out text is original language


Underlined text is new language


			


Reason For Change





			173-204-100


			2


			(6) Part V, Sediment cleanup standards of this chapter establishes administrative procedural requirements and criteria to identify, screen, ((rank)) evaluate and prioritize, and cleanup contaminated surface sediment sites.  The sediment cleanup standards of WAC 173-204-500 through 173-204-590 shall be used pursuant to ((authorities)) authority established under chapter((s 90.48 and)) 70.105D RCW.





			· Language changes in Part V (from rank to evaluate).


· Reflects the adoption of Part V under MTCA only.





			173-204-110


			3 & 4


			(1) The sediment quality standards of WAC 173-204-300 through 173-204-315, and 173-204-350, and the sediment cleanup standards of WAC 173-204-500 through ((173-204-580)) 173-204-575 shall apply to all surface sediments.


	


(2) The sediment quality standards of WAC 173-204-320, 173-204-330, and 173-204-340 and the applicable sediment cleanup standards of WAC 173-204-560 shall apply to marine, low salinity and freshwater surface sediments, respectively.





			· Change to Part V section number.











· Change to Part V cleanup standards and the separation of Parts III and IV from Part V.





			173-204-110


			4


			(4) The sediment recovery zone standards of WAC 173-204-590 shall apply to each person's cleanup action decision made pursuant to WAC ((173-204-580)) 173-204-570 and 173-204-575 where the selected cleanup action leaves in place marine, low salinity, or freshwater sediments that exceed the applicable sediment ((quality)) cleanup standards of WAC ((173-204-320 through 173-204-340)) 173-204-560.





			· Change to Part V section numbers.


· Reflects the adoption of Part V under MTCA only.





			173-204-110


			4


			(5) The sediment quality standards of WAC 173-204-320 through 173-204-340 shall not apply:


	(a) Within a sediment impact zone as authorized by the department under WAC 173-204-415; or


	(b) Within a sediment recovery zone as authorized by the department under WAC 173-204-590; or


	(c) To particulates suspended in the water column; or


	(d) To particulates suspended in a permitted effluent discharge; or


	(e) To Part V of this chapter.





			· Reflects the adoption of Part V under MTCA only.





			173-204-130


			5


			(1) The department shall seek to implement, and as necessary modify this chapter to protect biological resources and human health consistent with WAC 173-204-100(2).  To implement the intent of this subsection, the department shall use methods that accurately reflect the latest scientific knowledge consistent with the definitions contained in WAC 173-204-200 (((14) and (15))) and 173-204-505, as applicable.





			· Reflects change to definitions, Part V definitions are in -505 and separate from -200 definitions.





			173-204-130


			6


			(3) It shall be the goal of the department to modify this chapter so that methods such as confirmatory biological tests, sediment impact zone models, use of contaminated sediment site ((ranking)) models, etc., continue to accurately reflect the latest scientific knowledge as established through ongoing validation and refinement.





			· Language changes in Part V (from rank to evaluate).








			173-204-130


			6


			(4) Any person or the department may propose an alternate technical method to replace or enhance the application of a specific technical method required under this chapter.  Using best professional judgment, the department shall provide advance review and approval of any alternate technical method proposed prior to its application.  Application and use of alternate technical methods shall be allowed when the department determines that the technical merit of the resulting decisions will improve the department's ability to implement and meet the intent of this chapter as described in WAC 173-204-100(2), and will remain consistent with the scientific intent of definitions contained in WAC 173-204-200 (((14) and (15))) and 173-204-505.  The department shall maintain a record of the department's decisions concerning application for use of alternate technical methods pursuant to this subsection.  The record shall be made available to the public on request.





			· Reflects change to definitions, Part V definitions are in -505 and separate from -200 definitions.





			173-204-130


			8


			(9) Test sediments evaluated for compliance with the sediment quality standards of WAC 173-204-320 through 173-204-340 and/or the sediment impact zone maximum criteria of WAC 173-204-420 and/or the sediment cleanup ((screening levels criteria)) standards of WAC ((173-204-520)) 173-204-560 shall be sampled and analyzed using the Puget Sound Protocols or other methods approved by the department.  Determinations made pursuant to this chapter shall be based on sediment chemical and/or biological data that were developed using an appropriate quality assurance/quality control program, as determined by the department.





			· Reflects the adoption of Part V under MTCA only.





			173-204-200


			10


			WAC 173-204-200  Definitions.  For the purpose of this chapter, the following definitions shall apply unless the context indicates otherwise:





			· Changed to address the issue when some terms can have different meanings. For example, chronic in -200 applies to benthic criteria and not human health. 





			173-204-200


			10


			(2) "Amphipod" means crustacean of the Class Amphipoda, e.g., Rhepoxynius abronius, Ampelisca abdita, ((or)) Eohaustorius estuarius, or Hyalella azteca.





			· Made to reflect the bioassay in Part V for freshwater standards. 





			173-204-200


			11


			(8) "Contaminated sediment" means surface sediments ((designated under the procedures of WAC 173-204-310 as)) exceeding the applicable sediment quality standards ((of)) in WAC 173-204-320 through 173-204-340 or the applicable sediment cleanup standards in WAC 173-204-560.





			· Reflects the adoption of Part V under MTCA only. Designation of sediment can be done under Part III and V for different purposes.





			173-204-200


			11


			(9) "Control sediment sample" means a surface sediment sample which is relatively free of contamination and is physically and chemically characteristic of the area from which bioassay test animals are collected.  Control sediment sample bioassays provide information concerning a test animal's tolerance for stress due to transportation, laboratory handling, and bioassay procedures.  Control sediment samples cannot exceed the applicable sediment quality standards of WAC 173-204-320 through 173-204-340 or the applicable criteria in WAC 173-204-562 and 173-204-563.


			· Changed to include Part V marine and freshwater criteria.





			173-204-200


			12


			(13) "Marine finfish rearing facilities" ((shall)) means those private and public facilities located within state waters where finfish are fed, nurtured, held, maintained, or reared to reach the size of release or for market sale.





			· Changed to retain consistency with other definitions. 





			173-204-200


			12


			(15) "Minor adverse effects" means a level of effects that:


	(a) Has been determined by rule by the department, except in cases subject to WAC 173-204-110(6); and


	(b) Meets the following criteria:


	(i) An acute or chronic adverse effect to biological resources as measured by a statistically and biologically significant response relative to reference or control, as appropriate, in no more than one appropriate biological test as defined in WAC 173-204-200(3); or


	(ii) A statistically and biologically significant response that is significantly elevated relative to reference or control, as appropriate, in any appropriate biological test as defined in WAC 173-204-200(3); or





			· Changed to include Part V freshwater standards that are compared to control rather than reference. 





			173-204-200


			13


			(16) "No adverse effects" means a level of effects that:


	(a) Has been determined by rule by the department, except in cases subject to WAC 173-204-110(6); and


	(b) Meets the following biological criteria:


	(i) No acute or chronic adverse effects to biological resources as measured by a statistically and biologically significant response relative to reference or control, as appropriate, in any appropriate biological test as defined in WAC 173-204-200(3); and





			· Changed to include Part V freshwater standards that are compared to control rather than reference. 





			173-204-200


			13


			(17) "Other toxic, radioactive, biological, or deleterious substances" means, except for purposes of Part V of this chapter, contaminants which are not specifically identified in the sediment quality standards chemical criteria of WAC 173-204-320 through 173-204-340 (e.g., organic debris, tributyltin, DDT, etc.).





			· Changed to not apply to Part V. Part V has separate language regarding this concept.





			173-204-200


			13


			(19) "Practicable" means, except for purposes of Part V of this chapter, able to be completed in consideration of environmental effects, technical feasibility and cost.


			· Changed to not apply to Part V. Part V has a different definition for “practicable”.





			173-204-200


			15


			(22) "Reference sediment sample" means a surface sediment sample which serves as a laboratory indicator of a test animal's tolerance to important natural physical and chemical characteristics of the sediment, e.g., grain size, organic content.  Reference sediment samples represent the nonanthropogenically affected background surface sediment quality of the sediment sample.  Reference sediment samples cannot exceed the applicable sediment quality standards of WAC 173-204-320 through 173-204-340 or the applicable criteria of WAC 173-204-562 and 173-204-563.





			· Changed to include Part V marine and freshwater criteria.





			173-204-200


			15 - 16


			(24) (("Sediment recovery zone" means an area where the applicable sediment quality standards of WAC 173-204-320 through 173-204-340 are exceeded as a result of historical discharge activities, and authorized by the department as a result of a cleanup decision made pursuant to WAC 173-204-580, Cleanup action decision.


	(25) "Siteunits" means discrete subdivisions of an individual contaminated sediment site that are being evaluated for the purpose of establishing cleanup standards.  Site units are based on consideration of unique locational, environmental, spatial, or other conditions determined appropriate by the department, e.g., cleanup under piers, cleanup in eelgrass beds,  cleanup in navigational lanes.





			· Removed and added to Part V, section -505 as they only apply to Part V.





			173-204-200


			16


			(24) (26))) "Surface sediments" or "sediment(s)" means, except for purposes of Part V of this chapter, settled particulate matter located in the predominant biologically active aquatic zone, or exposed to the water column.  Sediment(s) also includes settled particulate matter exposed by human activity (e.g., dredging) to the biologically active aquatic zone or to the water column.





			· Changed to not apply to Part V. Part V has a different definition for “sediment”.





			173-204-200


			16


			(((27))) (25) "Test sediment" means a sediment sample that is evaluated for compliance with the sediment quality standards of WAC 173-204-320 through 173-204-340 ((and/or)), the sediment impact zone maximum criteria of WAC 173-240-420, ((and/))or the ((cleanup screening levels)) applicable criteria of WAC ((173-204-520)) 173-204-560.





			· Changed to include Part V terminology and section number changes.


· Made editorial revisions.





			173-204-310


			20


			(3) Initial and confirmatory designation of sediments which contain other toxic, radioactive, biological, or deleterious substances.  Sediments which contain other toxic, radioactive, biological, or deleterious substances, as defined in WAC 173-204-200(((16))) (17), shall be designated by the department using the following procedures.





			· Updated definition numbering.





			173-204-320


			21 - 22


			 (1)(b) The marine sediment quality standards of this section shall apply to marine sediments located within Puget Sound as defined in WAC 173-204-200(((19))) (20).





			· Updated definition numbering.





			173-204-350


			29


			(2) Sources of data.  Sediment biological and chemical data shall be gathered by the department for review to produce and update the sediment quality inventory on a biennial basis.  Data sources include, but are not limited to:


(c) Sediment data collected to identify problem areas and needed source controls in Puget Sound as defined in WAC 173-204-200(((19))) (20), other marine waters, and all low salinity and freshwater areas in Washington state.





			· Updated definition numbering.





			173-204-410


			30 - 31


			(1)(c) The department shall implement the standards of WAC 173-204-400 through 173-204-420 so as to prevent the creation of new contaminated sediment cleanup sites identified under WAC ((173-204-530(4))) 173-204-520.





			· Updated Part V section numbering.





			173-204-412


			38


			(4)(a)(i) Begin an enhanced sediment quality monitoring program to include benthic infaunal abundance consistent with the requirements of the National Pollutant Discharge Elimination System permit.  The sediment quality monitoring program shall include a benthic infaunal abundance reference sediment sample as required in subsection (3)(a) of this section or a benthic infaunal abundance reference sediment sample in compliance with WAC 173-204-200(((21))) (22); and





			· Updated definition numbering.
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